FOR INFORMATION PURPOSES ONLY

FOR INFORMATION PURPOSES ONLY

Case No. 5BM30086

IN THE HIGH COURT OF JUSTICE

CHANCERY DIVISION

BIRMINGHAM DISTRICT REGISTRY

BETWEEN:

THE PLATER COLLEGE FOUNDATION

CLAIMANT

AND

CORMAC MURPHY-O’CONNOR, VINCENT NICHOLS, PETER SMITH AND PATRICK KELLY

(SUED AS TRUSTEES OF PLATER COLLEGE)

FIRST DEFENDANTS

THE CATHOLIC EDUCATION SERVICE (A REGISTERED CHARITY), OONA STANNARD AND MARTIN BRADSHAW 

(SUED AS AGENTS OF THE FIRST DEFENDANTS)

SECOND DEFENDANTS

THERESA BYRNE, LEO CURRAN, TOM FARRELL, COLIN HARDY, JEAN JOHNSON, KATE O’KEEFE, CELIA PENFOLD, BRIAN RAY, JOAN SLOAN, MARIE STUBBS AND GERALD TURNBULL

(SUED AS THE GOVERNING BODY AND AS DE FACTO TRUSTEES OF PLATER COLLEGE)

THIRD DEFENDANTS

HEATHER MALLINSON AND EMMA SHACKLE

(SUED AS MEMBERS OF THE GOVERNING BODY AND AS DE FACTO TRUSTEES OF PLATER COLLEGE)

FOURTH DEFENDANTS

AND

DAVID MASON

(SUED AS A MEMBER OF THE GOVERNING BODY AND AS A DE FACTO TRUSTEE OF PLATER COLLEGE)

FIFTH DEFENDANT

PARTICULARS OF CLAIM

1.
The First, Third, Fourth and Fifth Defendants to these proceedings are all Trustees of Plater College (“the College”). The Second Defendants are agents of the First Defendants. The College is a Registered Charity No. 309719.

2.
The Claimant is a person within the meaning of Section 33 (1) of the Charities Act 1993 having an interest in the College as a Charity and as such entitled to bring the present proceedings which relate to various breaches of trust by the Defendants as herein particularised.

PARTICULARS

The Claimant is a Company Limited by Guarantee incorporated in England and Wales having charitable objects and represents approximately 550 former and present students and members of staff of the College. These proceedings are being taken in order to prevent the First and Second Defendants acting with the acquiescence and hence complicity of the Third, Fourth and Fifth Defendants from carrying out a proposed fraud upon the College. The Foundation has been formed specifically for this purpose and has no pecuniary interest for itself in the assets of the College. The First and Second Defendants have deliberately contrived to close the College in order to sell its assets which have an estimated value in excess of £5.5 million and to wrongfully appropriate the proceeds of sale in order to use them for purposes not authorised by the 1925 Trust Deed. All of the Defendants have been repeatedly asked to explain what they intend to do with the proceeds of sale of the College’s assets but have given no explanation for their conduct. The best particulars that the Claimant can give is that the First Defendants intend to sell the College’s assets and to either give the proceeds of sale to the Catholic Church, to the Second Defendants or to some other colleges or bodies with which they are connected.

3.
The College was originally formed in 1921 by the Catholic Social Guild (“the Guild”) as the “Catholic Workers’ College” under the direction of Fr. Charles Plater. The Guild was not at any time a body or agency of the Roman Catholic Church but was an independent charitable foundation formed on the initiative of a group of individual Catholics interested in moral, social and political issues. The primary purpose of the College was to teach Politics and Economics at university level to adult Catholics whose full time education had been interrupted.

4.
The College was initially financed by donations from both the Roman Catholic community and the general public. At all material times it has supported itself from the fees that it has received from its teaching activities, its students having in turn received grants and bursaries towards their courses and from occasional grants, all of which have been from public sources. At one point, the College had a loan secured by a mortgage on its premises, which it later repaid. As far as is known, at no point in its history was the College ever financially supported either directly or indirectly by the Roman Catholic Church.

5.
By a Declaration of Trust dated 4 November 1925 (“the 1925 Trust Deed”) the College’s assets were vested in the four archbishops for the time being of the respective Roman Catholic diocesan provinces of Westminster, Birmingham, Cardiff and Liverpool. Under the terms of the 1925 Trust Deed all powers of management of the College were reserved for the Governing Body of the College, including especially the conduct of its financial affairs and educational policy, it being also provided within the 1925 Trust Deed that the Governing Body should always be the Executive Committee of the Guild for the time being.

6.
On 6 November 1963, the College became a Registered Charity.

7.
By the Education (Designated Institutions in Further Education) Order 1993, the College was designated as a Higher Education institution under Sections 28 (1) and 28 (2) of the Further and Higher Education Act 1992 eligible to receive public financial support from the Further Education Funding Council. Since April 2001, it has been maintained with public funds administered by the Milton Keynes, Oxfordshire and Buckinghamshire Learning and Skills Council (“LSC”).

8.
Though originally a private charitable foundation the College has for many years been a public institution of Higher Education. The College’s public status is also specifically recognised by the Education (Teachers) Regulations 1989, the Education (Further and Higher Institutes Access Funds) Regulations 1990, the Education (Fees and Awards) Regulations 1994 and 1997, the Education (Listed Bodies) (England) Order 2004 and the Taxes (Relief for Gifts) (Designated Educational Establishments) Regulations 1992. The Defendants are also collectively to be regarded as a public authority by virtue of paragraph 53 (1) (a) of Schedule 1 of the Freedom of Information Act 2000.

9.
The First Defendants are respectively the present Roman Catholic archbishops of Westminster, Birmingham, Cardiff and Liverpool and are the Trustees of the College by virtue of the 1925 Trust Deed. As such, they are not entitled to appoint the Governing Body of the College, to determine its educational policy, control its financial affairs or to otherwise participate in the management of the College. These functions are the sole prerogatives of the Governing Body. The present Governing Body comprises or purports to be the Third, Fourth and Fifth Defendants. However, the members of the Governing Body, namely the Third to Fifth Defendants, are also de facto Trustees of the College within the meaning of Section 97 (1) of the Charities Act 1993 since they are “persons having the general control and management of the administration of a charity”. The Claimants will also rely upon the findings of the Charity Commission in its report concerning the College dated 19 May 2003. All of the Defendants save for the Second Defendants, who are the agents of the First Defendants, are therefore jointly and severally responsible as Trustees for the stewardship of the College’s assets as a Registered Charity. 

10.
On 29 January 2003, the Third and Fourth Defendants, in its purported capacity as Governing Body of the College (of which the Fifth Defendant had not then become a member) resolved to close the College with effect from 31 July 2005 and purporting to exercise their powers under Clause 10 of the 1925 Trust Deed, the First Defendants and its agents, the Second Defendants, have since set about disposing of the College’s assets which, as far as the Claimant is able to ascertain, they intend unless restrained from so doing to wrongfully convert to uses other than those authorised by the 1925 Trust Deed.

11.
The circumstance in which the decision to close of the College was purportedly taken by the Third and Fourth Defendants was a sham and was part of the plan orchestrated by the Second Defendants, with the acquiescence or complicity of the First Defendants to unlawfully strip the College of its assets and thus defraud it.

PARTICULARS

(1) 
The Third and Fourth Defendants did not act independently in arriving at the decision to close the College as they were required to do as Trustees but merely acquiesced in a request by the First Defendants that the College should close. The Claimant will rely upon the Agenda and Minutes of the meeting of the Governing Body dated 29 January 2005 that clearly show that there was no prior notice of any intention to consider closing the College, that two of the First Defendants, namely Cormac Murphy-O’Connor and Vincent Nichols arrived in the middle of the meeting of the Governing Body on 29 January 2005 with a statement already prepared by the Second Defendants to the effect that the College was to close, that the question of closure was not debated by the Governing Body at all and that the Third and Fourth Defendants thereupon unanimously agreed to close the College and thereby allow the First and Second Defendants to proceed to unlawfully strip the College of its assets in complete contravention of the First, Third and Fourth Defendants’ fiduciary duties as Trustees.

(2)
The First Defendants, who themselves had no lawful authority to close the College under

the 1925 Trust Deed, wrongfully coerced the Third and Fourth Defendants into agreeing to close the College so us to permit them to exercise their ostensible power under Clause 10 of the 1925 Trust Deed to sell off the College’s assets. The First Defendants falsely pretended that the Third and Fourth Defendants were dependent upon them for an indemnity in respect of the College’s liabilities for which they (the Third and Fourth Defendants) would otherwise be personally liable.  In fact, by means of a letter to the Chair of the Governing Body dated 21 May 2004, from the Governing Body’s solicitors, Charles Russell, the Third and Fourth Defendant were advised that the First Defendants would be acting unreasonably if they prevented the assets of the College from being used for the purposes for which they had been intended and “if the result of such refusal would be to prejudice the future existence of the College…” The letter further advised that the power under Clause 10 of the 1925 Trust Deed was a secondary power which could be exercised “only as a last resort if it became impossible for the College to continue” and added that the existence of such a power “could not be justification for allowing the College to be overwhelmed by short term financial difficulties.”

(3)
Despite the advice given by its own solicitors, the Third and Fourth Defendants nevertheless suffered the First Defendants to prevent the College from using its own assets for the purposes for which they were intended, thus causing it to suffer short-term financial difficulties. This was part of a deliberate and cynical strategy on the part of the First Defendants at the instigation of the Second Defendants to procure the closure of the College so as to allow the Trustees to exercise their power to sell off the College’s assets.

(4)
Under charity law, the Third and Fourth Defendants have at all material times actually had the right to be indemnified out of the assets of the College for any liabilities properly incurred by them on the College’s behalf, in any event, for which the consent of the First Defendants was wholly unnecessary. 

12.
The intentions of the First and Second Defendants to defraud the College are clearly evidenced by numerous statements issued by them or on their behalf variously disingenuous, false, misleading and self-serving, the intention and purpose of which has been to deliberately deceive.

PARTICULARS

(1) 
On 29 January 2005 the closure statement prepared and issued by the Second Defendants on behalf of the First Defendants falsely alleged that the College “no longer serves the educational needs or mission for which it was established. Whilst it is highly desirable for Catholics to be able to experience further and higher education in a Catholic setting this has to be alongside acceptably high standards of education which cannot be assured at Plater College”. This statement is impertinent and irrelevant since the First Defendants has no right to determine the educational policy of the College, which under Clauses 3 and 4 of the 1925 Trust Deed are matters reserved to the Governing Body. The allegation is moreover gratuitously offensive, defamatory and manifestly false. The February 2001 Inspection Report for the College of the Further Education Funding Council (“the 2001 FEFC Report”) stated (at paragraph 5 on page 2 thereof) that the College’s mission is “to strive to be a centre for excellence for those returning to education and to provide a holistic experience of support and enrichment within a strongly Catholic ethos.” This is or was the College’s own definition of its mission and presumably accepted as such by the Defendants. On 20 October 2004, the Adult Learning Inspectorate (“ALI”) (which had been established under the Learning and Skills Act 2000 as a statutory body to inspect and report upon the quality of education and training for adults and young people funded by public bodies such as the LSC) visited the College and afterwards published its report following its review of standards and facilities at the College. As regards fulfilling the mission of the College (as defined by the 2001 FEFC Report) the ALI report declared that the College “provides an enriching learning experience” and that “whilst maintaining its Catholic distinctiveness extends a warm welcome to learners with other beliefs.” The ALI report further comments that those students with a Catholic background, approximately 50% of the total, have “good opportunities to extend their understanding of religious, moral and spiritual issues. The work of the chaplaincy is well focused and provides strong spiritual support for learners. Recruitment to the accredited theology and social studies courses remains strong and provides good progression into higher education and pastoral or ministerial roles. Good links exist with groups from other religious faiths.” The report adds: “The college been successful in widening participation by under-represented groups.” 

(2)
The statement of 29 January 2004 furthermore declared that the First Defendants were “not confident that the College can remain financially solvent.” This too was a mendacious and self-serving statement for which the First Defendants could have had no conscientious belief and was deliberately intended to unnerve and intimidate the Governing Body and to pressurise them into agreeing to the closure of the College. This assertion is likewise inconsistent with the ALI report (which at page 20 thereof) states that “the College successfully develops new income-generating initiatives.” The May 2003 Charity Commission Report (at paragraph 27 on page 6 thereof states) that “Management information systems are satisfactory. Accurate monthly accounts are produced and data returns to the LSC are timely.” Having regard to the College’s net asset value of at least £5.5 million, its ability to generate additional income from new courses and its efficient financial controls, the First Defendants’ allegation expressing doubts as to the solvency of the College was completely unfounded and merely a pretext for justifying its desire to close the College and strip its assets. The Claimant will further rely upon the evidence of the College’s former financial controller, Rachel Cole, who will state that the College was not insolvent and that its financial position had moreover been deliberately misrepresented to the Governing Body.

(3)
In their statement of 29 January 2005, the First Defendants also sought to justify the decision to close the College having regard to “their duty to ensure that the Church’s resources are well deployed but they are not assured of this in the case of Plater College.” This part of their statement is not only hypocritical but is likewise mendacious and self-serving since it is clearly intended to convey the entirely false impression that the assets of the College belong to the Catholic Church. The First and Second Defendants knew full well that the purchase of the College’s assets had been funded from its own resources some years prior to the 1925 Trust Deed, that its present land and buildings had been purchased entirely from the proceeds of sale of other premises it had previously occupied and that the Roman Catholic Church was not and never had been the owner of any of the College’s assets.

(4)
By their statement of 29 January 2005, the First Defendants also asserted that “To allow Plater College to continue as at present would be unfair on all involved. The effort and finance necessary to maintain even existing provision of the college is a drain on moral (sic) and finances and holds out hope that may well be false in the light of longer term course funding problems, lack of course validation and falling student numbers”. This too was a hypocritical, mendacious and self-serving statement since it falsely implied that the First Defendants had themselves maintained the College and financially supported it, whereas in fact the College had been maintained exclusively out of public funds for decades. Its falling student numbers are attributable entirely to the dilapidated nature of the College’s building stock, its dated and unsanitary residential facilities, inadequate library and IT equipment, the poor quality and lack of competence of many of the members of the Governing Body, the general neglect and indifference of the Trustees and their unjustified refusal to allow the College to make full use of its assets for the purposes for which they were intended, all of which was commented upon in the ALI report and on which the Claimant will rely. The ALI report also explains that the lack of morale on the part of staff was largely attributable to the autocratic managerial style of the former Principal of the College (who was dismissed subsequent to publication of the ALI report) and the culture of rumour and intrigue that was fostered under his management. Despite the expression of apparent concern for fairness towards “all involved” none of the students and staff of the College being those most affected by the intended closure were ever consulted. The lack of validation of courses arises from the failure of the Principal of the College then appointed to arrange for revalidation of the courses offered by the College to be completed by the due date, which with the presumed acquiescence of the Governing Body was allowed to lapse.

(5)
The statement of 29 January 2005 furthermore asserts: “The trustees have therefore determined to cease to maintain Plater College as of date yet to be determined, subject to negotiations about timing in the best interests of students and staff.” This again falsely implies that the First Defendants had hitherto been responsible for the College’s financial maintenance. Moreover, they had no intention whatsoever of permitting any consultation with students or staff, announcing on 1 February 2005, a mere 2 days following the initial closure statement of 29 January 2005, that the College would close with effect from 31 July 2005.

(6)
The statement of 29 January 2004 also states: “The trustees are committed to ensuring that presently enrolled students will have every opportunity and support to successfully complete the studies for which they enrolled at Plater.” This also was a false and misleading statement. In fact, with the full knowledge and on the specific instruction of the First Defendants, the Second Defendants have continually interfered with and disrupted the running of the College. Redundancy notices have been issued to College staff without any prior consultation. Individual members of staff have in any event been denied the right to be represented in any such consultations. Several members of staff have already left the College to take up other offers of employment and not been replaced. The principals of two other colleges of higher education, namely, St. Mary’s College, Middlesex and Newman College, Birmingham, were invited to a meeting at the College. As far as is known, the valuable historic archives and library of the College is to be sold or given away to St. Mary’s College whilst Newman College have been invited to take over the College’s teaching activities. The  stated purposes of these negotiations has been to enable the Trustees to sell off the College’s valuable land and buildings and convert the proceeds of sale to purposes other than for those of the College. When, at this meeting, as to which the Claimant will rely on the evidence of Mr. Dermott Carroll who was present, it was pointed out that the College received an income of £600,000 per annum from its short courses and that it could still continue to receive this income, this was deliberately omitted from the minutes of the meeting, which were taken by the Second Defendants. Savills, the estate agents, have been allowed to visit the College and inspect it with a view to preparing the College’s land and buildings for sale even though the College is still in occupation of them. Representatives from Oxfordshire County Council have been invited to inspect the College as prospective purchasers. Dr. Hugh Macdonald and the Reverend Andrew Teal, two members of the College’s senior academic staff, have been instructed to vacate the studies that they occupy, since the building in which they are situated is to be boarded up prior to its proposed sale. All of these measures have been largely taken by the Second Defendants with the presumed intent of demoralising staff and students alike and of discouraging further support for the Claimant’s campaign to prevent closure of the College, even though the Defendants were warned that these proceedings were pending. 

(7) 
In a supplementary statement published by the Second Defendants on behalf of the First, Third and Fourth Defendants issued on 2 February 2005, it was claimed that the decision to close the College had followed “a report by the Adult Learning Inspectorate and a separate review carried out on behalf of the trustees at a meeting of trustees and the Catholic Education Service on Saturday 29 January 2005.” This statement was likewise disingenuous, misleading and self-serving in that the ALI Report had been mainly critical of the First Defendants in their capacity as Trustees and of the Third and Fourth Defendants as members of the Governing Body. The claim that the decision to close the College had been based on the report commissioned by the Second Defendants was moreover an absolute falsehood. Only the Third and Fourth Defendants as members of the Governing Body had power to order closure of the College and as at 2 February 2005, they had never seen the report of the Second Defendants and so could not possibly have based their decision to close the College in relation to it.

(8)
As part of the statement of 2 February 2005, under the heading “Advisory note; Plater Trust Deed 4th November 1925” Clause 1 of the 1925 Trust Deed was reproduced, viz., “The said leasehold premises shall be used for the purposes of a residential College for adult students whose full time education has been interrupted by employment for the purpose of giving instruction of a University standard in the Economics and Political Science in reference to the application of Christian principles and the social philosophy of the Roman Catholic Church.” In the context of the statement of 2 February 2005 as a whole, the purpose of this “advisory note” was clearly to convey the impression that the College’s land and buildings would continue to be used for these purposes. It further conveys the impression that the land and buildings of the College are leased from the Roman Catholic Church. In fact, the Clause has no relevance whatsoever but was merely the wording in a restrictive covenant pertaining to the lease of College premises that it had long since vacated. Its inclusion within the statement was wholly misleading and could only have been with a deliberate intention to deceive.

13.
The Third, Fourth and Fifth Defendants are complicit in the dishonest conduct of the First and Second Defendants by acquiescing in the decision to close the College and sell off its assets and by neglecting or otherwise failing to properly discharge their fiduciary responsibilities as de facto Trustees for the College and its property. 

14.
The Third, Fourth and Fifth Defendants purport to be acting as the Governing Body pursuant to an Instrument of Government dated 5 September 1977, paragraph 1 of which asserts that the said instrument was made under the authority of the 1925 Trust Deed, whereas the 1925 Trust Deed confers no such authority. These Defendants therefore have no valid authority to act as the Governing Body of the College whatever and all of the decisions that they have purported to take on behalf of the College have been in any event ultra vires and void ab initio.
15. 
The Fourth and Fifth Defendants are in any case appointed in fundamental breach of charity law since they are employees of the College and cannot lawfully be remunerated by the College whilst acting as members of the Governing Body and as de facto Trustees.

16.
A Letter Before Action was served upon the First, Third, Fourth and Fifth Defendants dated 6 April 2005 in accordance with the Pre-Action Protocol of the Civil Procedure Rules which the Defendants have however to date ignored. 

17.
By an Email message sent to the Clerk to the Governing Body of the College on 3 May 2005, the Third, Fourth and Fifth Defendants were invited to reconsider their decision to close the College, to no avail. 

18.
Since its incorporation on 18 February 2005, the Claimant has repeatedly requested each of the Defendants to explain and account for their conduct and has made every effort to avoid the proceedings now issued, to no avail.

AND THE CLAIMANT THEREFORE SEEKS

(1)
A declaration that the First, Third and Fourth Defendants have acted in breach of trust;

PARTICULARS

See paragraphs 2, 11, 12, 13

(2)
A declaration that the Third, Fourth and Fifth Defendants have not been validly appointed as members of the Governing Body of the College and that all its decisions purportedly taken by it including especially the decision to close the College have been ultra vires and void ab initio;
PARTICULARS

See paragraph 14 above

(3)
A declaration that the Fourth and Fifth Defendants are not lawfully entitled to serve as members of the Governing Body of the College whilst also receiving remuneration from the College and for an injunction to restrain them from so acting;

PARTICULARS

See paragraph 15 above

(4)
An injunction to restrain the First and Second Defendants (whether by themselves, their employees, agents or servants) from

(a)
disposing of or otherwise dealing with any of the assets of the College

(b)
either directly or indirectly meddling in the financial affairs, educational policy or other aspects of the management of the College;

(5)
An order to suspend or remove the First, Third, Fourth and Fifth Defendants from continuing to act as Trustees of the College;

(6)
An order that each of the Defendants be jointly and severally made liable to make restitution to the College for any loss or damage suffered as a result of the matters hereinbefore complained of; and.

(7)
Further or other relief including any interim relief that may be appropriate.


Dated: 27 May 2005


JOHN RHYS-BURGESS


Cardinal Chambers


Private Box 240


94 London Road


Headington


Oxford OX3 9FN


Telephone (01597) 829090


Email CardinalChambers@mail2world.com

STATEMENT OF TRUTH

The Claimant believes that the facts stated in these particulars of claim are true. I am duly authorised by the Claimant to sign this statement

Full name
Wenceslaus John Charles Rhys-Buirgess

of 

Cardinal Chambers, 

Private Box 240, 94 London Road, Headington, Oxford OX3 9FN


Signed:



On behalf of the Claimant as 

Company Secretary of and General Counsel to the Claimant
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